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IN THE 42ND JUDICIAL CIRCUIT 
IRON COUNTY, MISSOURI 

 
 
VICKIE SUE GOLDEN, on behalf of 
herself and all others similarly 
situated, 
 

Plaintiff, 
v. 
 
FIRST STATE COMMUNITY 
BANK, 

 
Defendant. 

 

)
)
)
)
)
)
)
)
)
)

 
 
 
 

Case No:  20IR-CC00015 

UNOPPOSED MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT AND SUGGESTIONS IN SUPPORT 

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE THAT Plaintiff, Vicki Sue Golden, by counsel, under Missouri 

Rule of Civil Procedure 52.08(e), hereby moves the Court for entry of an Order: 

1. Preliminarily approving the Class Action Settlement Agreement with First State 

Community Bank, attached as Exhibit 1 (the “Settlement”), which provides for a payment of 

$510,000 in exchange for a release; 

2. Certifying the Settlement Class and appointing Class Counsel and the Class 

Representative for purposes of settlement;  

3. Approving the proposed notice plan and deadlines for Settlement Class Members 

to object to, or opt-out of, the proposed Settlement as set forth in this table of proposal deadlines: 

 

 

E
lectronically F

iled - Iron C
ircuit D

ivision - M
ay 04, 2021 - 10:20 A

M



ii 
 

PROPOSED APPROVAL TIMELINE 

Event Time for Compliance 
Deadline for Settlement Administrator to Mail 
Notice to Settlement Class Members

Within 30 days from entry of the Preliminary 
Approval Order

Deadline for Class Member Objections 30 days after notice is sent 
Deadline for Opt-Outs 30 days after notice is sent 
Deadline for motion for final approval 40 days after notice is sent 
Final Approval Hearing Approximately 90 days from entry of the 

Preliminary Approval Order 
 
4. Scheduling a hearing for August 2021 to consider final approval of the proposed 

Settlement. 

This motion is made on the grounds that the Settlement is the product of arm’s-length 

negotiations by informed counsel and is a fair, reasonable, and adequate compromise of the 

claims brought in this case. Class counsel met and conferred with counsel for Defendant about 

this motion, and Defendant does not oppose the motion. 

  

E
lectronically F

iled - Iron C
ircuit D

ivision - M
ay 04, 2021 - 10:20 A

M



iii 
 

TABLE OF CONTENTS 

Introduction ..................................................................................................................................... 1 

Statement of Facts ........................................................................................................................... 1 

I. Settlement Terms ................................................................................................................. 2 

A. The Settlement Class..................................................................................................... 2 

B. Value of the Settlement to the Settlement Class Members ........................................... 2 

C. Distribution to Settlement Class Members ................................................................... 3 

D. Cy Pres Distribution of any Unclaimed Funds ............................................................. 3 

E. Notice to Class Members .............................................................................................. 3 

F. Attorneys’ Fees and Expenses, and Class Representative Service Award .................... 4 

Suggestions in Support of Granting the Motion ............................................................................. 4 

I. Courts evaluate class settlement under several factors to determine if it is fair under Rule 
52.08(e). .............................................................................................................................. 4 

Discussion ....................................................................................................................................... 8 

I. The Court should grant preliminary approval because it the settlement is fair and the class 
is certifiable under Rules 52.08(a) and (b). ......................................................................... 8 

A. The class settlement is fair and reasonable. .................................................................. 8 

B. The Court will be able to certify the class for judgment. ............................................ 10 

II. The Court should approve the proposed notice plan, set deadlines for opt-outs and 
objections, and set a final approval hearing date in August 2021. .................................... 11 

Conclusion .................................................................................................................................... 12 

E
lectronically F

iled - Iron C
ircuit D

ivision - M
ay 04, 2021 - 10:20 A

M



iv 
 

TABLE OF AUTHORITIES 

Cases 

Alpern v. UtiliCorp United, Inc., 84 F.3d 15250 (8th Cir. 1996) .................................................... 6 

Amchem Products, Inc. v. Windsor, 117 S.Ct. 2231 (1997) ........................................................ 5, 7 

Ark. Educ. Ass’n v. Bd. of Educ., 446 F.2d 763 (8th Cir. 1971) ...................................................... 6 

Bachman v. A.G. Edwards, Inc., 344 S.W.3d 260 (Mo. Ct. App. 2011) ................................. 5, 8, 9 

Carpe v. Aquila, Inc., 224 F.R.D. 454 (W.D. Mo. 2004) .......................................................... 7, 10 

Dale v. DaimlerChrysler Corp, 204 S.W.3d 151 (Mo. Ct. App. 2006) ...................................... 5, 6 

Devlin v. Scardelletti, 536 U.S. 1 (2002) ........................................................................................ 8 

Elsea v. U.S. Eng'g Co., 463 S.W.3d 409 (Mo. Ct. App. 2015) ........................................ 5, 6, 7, 10 

Frank v. Enviro-Tech Servs., 577 S.W.3d 163 (Mo. Ct. App. 2019) ............................................... 6 

Hale v. Wal-Mart Stores, Inc., 231 S.W.3d 215 (Mo. Ct. App. 2007) ....................................... 6, 10 

In re Modafinil Antitrust Litig., 837 F.3d 238 (3d Cir. 2016) ................................................... 6, 10 

In Re Traffic Executive Ass'n–Eastern Railroads, 627 F.2d 631 (2d Cir. 1980) ............................. 4 

Keil v. Lopez, 862 F.3d 685 (8th Cir. 2017) .................................................................................... 9 

Meyer ex rel. Coplin v. Fluor Corp., 220 S.W.3d 712 (Mo. 2007) ................................................. 6 

Ralph v. Am. Fam. Mut. Ins. Co., 809 S.W.2d 173 (Mo. Ct. App. 1991) ........................................ 5 

Ring v. Metro. St. Louis Sewer Dist., 41 S.W.3d 487 (Mo. App. E.D. 2000) .................................. 5 

Smith v. Am. Family Mut. Ins. Co., 289 S.W.3d 675 (Mo. App. W.D. 2009) .................................. 7 

State ex rel. Byrd v. Chadwick, 956 S.W.2d 369 (Mo. Ct. App. 1997) ................................... 4, 5, 7 

State ex rel. McKeage v. Cordonnier, 357 S.W.3d 597 (Mo. 2012) (en banc) ................................ 7 

Rules 

Mo. R. Civ. P. 52.08(a) .......................................................................................................... 5, 8, 10 

Mo. R. Civ. P. 52.08(b) ......................................................................................................... 5, 7, 10 

Mo. R. Civ. P. 52.08(c) .................................................................................................................... 8 

E
lectronically F

iled - Iron C
ircuit D

ivision - M
ay 04, 2021 - 10:20 A

M



v 
 

Mo. R. Civ. P. 52.08(e) ............................................................................................................ 1, 4, 8 

 

E
lectronically F

iled - Iron C
ircuit D

ivision - M
ay 04, 2021 - 10:20 A

M



1 
 

INTRODUCTION 

After engaging in informal discovery, including expert analysis of the potential class-wide 

damages in this case, and engaging in months of direct arm’s-length negotiations over the merits 

and damages, the parties reached the proposed Class Action Settlement Agreement with First State 

Community Bank (the “Settlement”) (attached as Exhibit 1) that is now before the Court for 

preliminary approval under Missouri Rule of Civil Procedure 52.08(e).1 The Settlement, which 

was the result of hard-fought, arm’s-length negotiations, provides a cash Settlement Fund of 

$510,000. Settlement ¶ 2.26. See also Declaration of Lynn Toops (“Toops Dec.”) ¶ 5. The 

Settlement represents a recovery of nearly 70% of the damages projected by the expert as the best 

possible day in court for the Settlement Class, and the Settlement monies will be distributed to the 

customers in the Settlement Class without requiring them to complete a claim form or take any 

additional steps. Toops Dec. ¶¶ 6-7, 9.  

The Settlement represents an excellent result for the Settlement Class in this litigation, and 

the Court should grant preliminary approval of it. Granting preliminary approval will allow notice 

of the Settlement to be distributed to the Settlement Class so that members can opt out of, object 

to, or choose to participate in the Settlement, and for the Court to schedule a hearing around August 

2021 to consider whether to grant final approval to the Settlement. 

STATEMENT OF FACTS 

Plaintiff and the members of the proposed classes are, or were, customers of Defendant 

First State Community Bank (“Defendant” or “FSCB”). On September 4, 2020, Plaintiff filed a 

putative class action complaint in this Court against FSCB, alleging that FSCB breached its 

 
1 The Settlement is attached as Exhibit 1 to the Declaration of Lynn Toops in Support of 

the Unopposed Motion for Preliminary Approval. 
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contract with customers by charging an Overdraft Item Charge or an Insufficient Funds Charge on 

an item, such as a check or ACH transaction, that had previously been assessed an Insufficient 

Funds Charge. See generally Complaint. These charges are known as Multiple NSF Fees, and 

banks and credit unions across the country have been sued for this practice.  

After the lawsuit was filed, FSCB recognizing its exposure, and Plaintiff recognizing the 

risks, uncertainties, and delays inherent to litigation, began preliminary settlement discussions, 

including the exchange of data necessary for a fee expert to estimate the potential total damages 

for the proposed class of customers. The parties reviewed the data and negotiated for several 

months. Toops Dec. ¶ 2. Once the parties reached agreement in principle they then drafted and 

negotiated the detailed Settlement Agreement attached as Exhibit 1. Toops Dec. ¶ 3.  

I. Settlement Terms 

A. The Settlement Class 

The Settlement provides for certification of the following Settlement Class, defined as: 

All customers of Defendant to whom Defendant, during the Class Period, assessed 
a Multiple NSF Fee, as identified by the Fee Expert.  

 
Settlement ¶ 2.25.”Class Period” means the time period from September 4, 2015 to March 2, 2021, 

Settlement ¶ 2.6, and “Multiple NSF Fee” means an individual overdraft fee or insufficient funds 

fee, that follows the first such fee, that was charged to a Class Member related to a single check, 

ACH, or wire transfer. Settlement ¶ 2.19. 

B. Value of the Settlement to the Settlement Class Members 

In exchange for the release in the Settlement, FSCB has agree to: (1) pay $510,000 to be 

used for direct payments to the members of the Settlement Classes (the “Settlement Fund”), after 

deductions of court-approved fees and expenses. Settlement ¶¶ 2.26, 5.1.  
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C. Distribution to Settlement Class Members 

The Settlement does not require class members to submit a claim or take any action to 

claim the monies they are entitled to under the Settlement. Settlement ¶¶ 5.1.2.2, 5.1.2.3. Rather, 

payments will be made to class members by directly crediting their FSCB account if they are a 

current FSCB member or by mailing a check to their last known address if they are no longer a 

FSCB member. Settlement ¶¶ 5.1.2.2, 5.1.2.3. Each class member will receive their pro rata share 

of the Settlement Fund, based on the total amount of fees that the class member paid. Settlement 

¶ 5.1.1. 

D. Cy Pres Distribution of any Unclaimed Funds 

If residual funds remain unclaimed, those funds do not revert to FCSB. Settlement ¶ 5.1.4. 

Instead, if there are enough funds to justify a second distribution to Settlement Class Members, a 

second distribution will be made. Settlement ¶ 5.1.3. When funds remain but are not large enough 

to justify a second distribution, or the second distribution has been completed, any remaining funds 

will be paid on a cy pres basis and for a charitable purpose to Legal Services of Eastern Missouri, 

which provides legal services to low-income people. Id. 

E. Notice to Class Members 

The Settlement includes proposed short form and long form notices to the Settlement Class 

Members that inform them of the terms of the Settlement and their rights to object to, or opt-out 

of, the Settlement, or to do nothing and receive the benefits of the Settlement and be bound by it. 

Settlement Exs. B & C. Notice will be mailed to Settlement Class Members and a website and 

telephone number will be established to provide additional information about the Settlement. 

Settlement ¶ 4.2; Ex. B. The Settlement Administrator will provide the notice and the costs will be 

paid from the Settlement Fund. Settlement ¶¶ 4.2.2; 5.2. 
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F. Attorneys’ Fees and Expenses, and Class Representative Service Award 

Before the deadline for class members to object, class counsel will file a motion with the 

Court requesting to be paid up to one-third of the Settlement as attorneys’ fees, and will seek 

reimbursement of reasonable expenses. See Settlement ¶ 8; Exs. B and C. Class counsel will also 

file a motion requesting that the Court approve a payment of the Settlement Administrator’s costs 

and a service award of $5,000 to the class representative, in recognition of her efforts in this case 

that have resulted in a benefit to thousands of others. The requests for attorneys’ fees and expenses, 

the Settlement Administrator’s costs, and for a service award will be posted to the settlement 

website. 

SUGGESTIONS IN SUPPORT OF GRANTING THE MOTION 

Missouri Rule of Civil Procedure 52.08(e) provides that class actions “shall not be 

dismissed or compromised without the approval of the court.” Preliminary approval of a class 

settlement under Rule 52.08(e) requires the court to “review the record before it, and determine 

whether, based on that record, it appears that the settlement is fair and that certification may 

ultimately be approved.” State ex rel. Byrd v. Chadwick, 956 S.W.2d 369, 383 (Mo. Ct. App. 1997). 

As the court in Chadwick emphasized, this preliminary review is “at most a determination that 

there is what might be termed ‘probable cause’ to submit the proposal to class members and hold 

a full-scale hearing as to its fairness.” Id. (quoting In Re Traffic Executive Ass’n–Eastern 

Railroads, 627 F.2d 631, 634 (2d Cir. 1980)).  

I. Courts evaluate class settlement under several factors to determine if it is fair under 
Rule 52.08(e). 

When evaluating whether a settlement is fair, Missouri courts are required to look at: “(1) 

the existence of fraud or collusion behind the settlement; (2) the complexity, expense, and likely 

duration of the litigation; (3) the stage of the proceedings and the amount of discovery completed; 
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(4) the probability of the plaintiff’s success on the merits; (5) the range of possible recovery; and 

(6) the opinions of class counsel, class representatives and absent class members.” Bachman v. 

A.G. Edwards, Inc., 344 S.W.3d 260, 266 (Mo. Ct. App. 2011) (quoting Ring v. Metro. St. Louis 

Sewer Dist., 41 S.W.3d 487, 492 (Mo. App. E.D. 2000)). See also State ex rel. Byrd, 956 S.W.2d 

at 378 n. 6 (same). However, the “most important” factors is this determination are “the strength 

of the plaintiff’s case on the merits balanced against the offered settlement.” Bachman, 344 S.W.3d 

at 266.   

II. The Class is evaluated under Missouri Rule of Civil Procedure 52.08(a) and (b) to 
determine whether it can be certified as a class for judgment on the Settlement. 
 
In deciding whether the court will likely be able to certify a class for purposes of settlement, 

the Court evaluates whether the proposed class meets the four requirements of Rule 52.08(a) and 

any one of the requirements of the subsections of Rule 52.08(b), which in this case is subsection 

52.08(b)(3). Elsea v. U.S. Eng’g Co., 463 S.W.3d 409, 417-18 (Mo. Ct. App. 2015). See also State 

ex rel. Byrd, 956 S.W.2d at 377-79 (citing Amchem Products, Inc. v. Windsor, 117 S.Ct. 2231, 

2247-48 (1997)).2 These “requirements for certification may be easier to meet in the settlement 

context.” Id. at 377. 

The Rule 52.08(a) prerequisites to certification require that, “(1) the class is so numerous 

that joinder of all members is impracticable (numerosity); (2) there are questions of law or fact 

that are common to the class (commonality); (3) the claims of the representative parties are typical 

 
2 Missouri courts “may use federal precedent” on Federal Rule 23 when making 

determinations under Missouri Rule 52.08. Ralph v. Am. Fam. Mut. Ins. Co., 809 S.W.2d 173, 
174 (Mo. Ct. App. 1991); Dale v. DaimlerChrysler Corp, 204 S.W.3d 151, 161 (Mo. Ct. App. 
2006) (“[I]t is well settled that federal interpretations of Rule 23 are relevant in interpreting Rule 
52.08.”); State ex rel. Byrd, 956 S.W.2d at 378-19 (same).  
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of the class claims (typicality); and (4) the representative parties will fairly and adequately protect 

the class interests (adequacy).” Elsea, 463 S.W.3d at 417.   

Numerosity does not require “an exact number of class members” but rather looks at 

whether “joinder is impracticable through some evidence or reasonable, good faith estimate of the 

number of purported class members.” Frank v. Enviro-Tech Servs., 577 S.W.3d 163, 167 (Mo. Ct. 

App. 2019) (citing In re Modafinil Antitrust Litig., 837 F.3d 238, 249–50 (3d Cir. 2016) for the 

proposition that “generally if the named plaintiff demonstrates that the potential number of 

plaintiffs exceeds 40 the numerosity requirement has been met”); see also Ark. Educ. Ass’n v. Bd. 

of Educ., 446 F.2d 763, 765 (8th Cir. 1971) (twenty or more members is sufficient). As to 

commonality the “fundamental question is whether the group aspiring to class status is seeking to 

remedy a common legal grievance.” Elsea, 463 S.W.3d at 419 (quoting Dale, 204 S.W.3d at 175). 

Indeed, “[a] single common issue may be the overriding one in the litigation, despite the fact that 

the suit also entails numerous remaining individual questions.” Id. (quoting Meyer ex rel. Coplin 

v. Fluor Corp., 220 S.W.3d 712, 716 (Mo. 2007) (en banc)) (emphasis in original). Typicality just 

“means that there are other members of the class who have the same or similar grievances as the 

plaintiff.” Alpern v. UtiliCorp United, Inc., 84 F.3d 1525, 1540 (8th Cir. 1996). It is “fairly easily 

met” if the claims of the named plaintiff and class members are similar—and especially where “the 

claim arises from the same event or course of conduct as the class claims, and gives rise to the 

same legal or remedial theory.” Hale v. Wal-Mart Stores, Inc., 231 S.W.3d 215, 223 (Mo. Ct. App. 

2007) (citing, e.g., Alpern, 84 F.3d at 1540). The adequacy prerequisite “applies both to the named 

class representatives and to class counsel.” Elsea, 463 S.W.3d at 420–21. It turns on whether : “1) 

the representatives and their attorneys are able and willing to prosecute the action competently and 

vigorously; and 2) each representative’s interests are sufficiently similar to those of the class that 
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it is unlikely that their goals and viewpoints will diverge.” Carpe v. Aquila, Inc., 224 F.R.D. 454, 

458 (W.D. Mo. 2004)). See also Elsea, 463 S.W.3d at 421 (as to the class representative, courts 

look for “any conflicts of interest that will adversely affect the interests of the class”).  

Finally, the requirements of Rule 52.08(b)(3) are satisfied if “the court finds that the 

questions of law or fact common to class members predominate over any questions affecting only 

individual members, and that a class action is superior to other available methods for fairly and 

efficiently adjudicating the controversy.” Analysis of predominance is “relaxed in the settlement 

context.” In re Pre-Filled Propane Tank Antitrust Litig., No. 14-02567-MD-W-GAF, 2019 WL 

7160380, at *4 (W.D. Mo. Nov. 18, 2019) (citing Amchem, 117 S.Ct. at 2248). The predominance 

requirement looks at whether “substantial common issues [ ] ‘predominate’ over the individual 

issues.” Elsea, 463 S.W.3d at 422 (quoting State ex rel. McKeage v. Cordonnier, 357 S.W.3d 597, 

600 (Mo. 2012) (en banc) (internal quotations omitted)). It “tests whether proposed classes are 

sufficiently cohesive to warrant adjudication by representation. To satisfy this requirement, not 

every single issue must be common to all class members. In fact, the predominance requirement 

can be satisfied if there is one single common issue that is the overriding issue in the litigation.” 

Id. (quoting Smith v. Am. Family Mut. Ins. Co., 289 S.W.3d 675, 688 (Mo. App. W.D. 2009) 

(internal quotations omitted)). 

Once the Court has thus, “determine[ed] whether . . . it appears that the settlement is fair 

and that certification may ultimately be approved,” State ex rel. Byrd, 956 S.W.2d at 383, it may 

grant preliminary approval. 

III. Once a court grants “preliminary approval,” it must approve and direct notice to 
the class, set deadlines for class members to opt-out or object, and set a date for an 
August 2021 final approval hearing. 

Upon the granting of preliminary approval, the court “shall direct to the members of the 

class the best notice practicable under the circumstances” to inform them of the proposed 
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settlement and the right to object or opt out. Mo. R. Civ. P. 52.08(c), (e). Notice to class members 

“shall advise each member that: (A) the court will exclude the member from the class if requested 

by a specified date; (B) the judgment, whether favorable or not, will include all members who do 

not request exclusion; and (C) any member who does not request exclusion may, if desired, enter 

an appearance through counsel.” Mo. R. Civ. P. 52.08(c)(2). 

After the time for objections and opt-out requests has passed, the Court then holds a hearing 

to consider whether to grant final approval, taking into account any objections raised by class 

members and all other relevant factors. See Bachman, 344 S.W.3d at 265 n. 3 (citing Devlin v. 

Scardelletti, 536 U.S. 1, 10 (2002)).   

DISCUSSION 

The Court should enter an order granting preliminary approval to the Settlement, certifying 

the Settlement Class and appointing Class Counsel, approving the notice and notice plan, and 

scheduling a final approval hearing for August 2021 because: (1) the settlement is fair and 

reasonable; (2) the class meets the requirements for certification under Missouri Rules of Civil 

Procedure 52.08(a) and 52.08(b)(3) and therefore, the Court will likely be able to certify the class 

for judgment on the Settlement; and (3) the form and method of notice meets the requirements of 

Due Process.  

I. The Court should grant preliminary approval because it the settlement is fair and 
the class is certifiable under Rules 52.08(a) and (b). 

A. The class settlement is fair and reasonable.  

Here, the “most important” factors to evaluating the fairness of the settlement terms—the 

merits of Plaintiff’s case “balanced against the offered settlement”—strongly supports approval. 

Bachman, 344 S.W.3d at 266. First, the substantial settlement relief accounts for nearly 70% of the 

recovery that the class could have hoped to achieve in their best day in Court. See, e.g., Keil v. 
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Lopez, 862 F.3d 685, 696 (8th Cir. 2017) (settlement at 27-percent of maximum recovery “well 

within the fair and reasonable range”). And while Plaintiff believes in the merits of her case, class 

action litigation is “inherently risky and involves numerous procedural hurdles.” Toops Dec. ¶ 10. 

For instance, the Court could have ruled for FSCB on a motion to dismiss, which could have left 

class members with no recovery. Even if the Court ruled for Plaintiff, Plaintiff faced the potential 

hurdle of immediate appeal of the Court’s certification of a class. Without a certified class, 

unnamed class members are unlikely to receive any recovery and summary judgment, trial, and 

appeal present significant risks in any case. Id. See also Bachman, 344 S.W.3d at 266 (considering 

procedural and substantive complexities including “expense on appeal”). Thus, the significant 

recovery for the class achieved here reflects a fair balance between the potential maximum 

recovery, the plaintiff’s meritorious claims, as well as the “complexity, expense, and likely duration 

of the litigation.” Id. 

The other factors likewise favor approving the settlement. First, there is plainly no fraud or 

collusion here. Settlement negotiations were negotiated at arm’s length by experienced counsel, 

over many months and the terms are incredibly favorable to class members. Toops Dec. ¶ 2. For 

example, in addition to the significant cash fund, the method of distributing the relief to the classes 

is highly efficient because it requires class members to do nothing—they will automatically receive 

a credit to their bank accounts or a check in the mail, without the need to submit a claim form or 

take any other steps. Toops Dec. ¶ 7. Furthermore, the Settlement treats class members equitably 

relative to each other by awarding them a pro rata share of the Settlement Fund that is based on 

the amount of disputed fees they were charged, ensuring that class members who were charged 

more in disputed fees will receive larger payments. Settlement ¶ 5.1.1. 
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Second, while the parties achieved settlement at an early stage in the case, the significant 

recovery (nearly 70% of maximum possible damages) favors approval, especially in light of the 

myriad risks and extensive costs of prolonged litigation.  

 Finally, class counsel views the settlement as an excellent result for the class, one that is 

likely to be viewed favorably by the class members who will appreciate receiving compensation 

from this lawsuit without having to expend any resources of their own. Toops Dec. ¶¶ 8, 10.   

B. The Court will be able to certify the class for judgment. 

The Settlement is not only fair, reasonable, and adequate, but certifying the classes for 

judgment on the Settlement is appropriate under Missouri Rules of Civil Procedure 52.08(a) and 

52.08(b)(3). 

The proposed classes satisfy the Rule 52.08(a) prerequisites: “numerosity, commonality, 

typicality, and fair and adequate representation.” Elsea, 463 S.W.3d at 417. 

Numerosity is satisfied here because the Settlement Class consists of thousands of current 

and former members. Frank, 577 S.W.3d at 167 (class that exceeds 40 members is numerous). 

Commonality is likewise met. Common issues include whether FSCB’s agreement permitted it to 

engage in its uniform fee assessment practice; thus, the claims all depend upon “a common legal 

grievance” that turns on FSCB’s uniform course of conduct. Elsea, 463 S.W.3d at 419. Typicality 

is satisfied because Plaintiff’s claim arises from FSCB’s uniform “course of conduct” that exists 

as to the class claims and “gives rise to the same legal or remedial theory.” Hale, 231 S.W.3d at 

223. Finally, adequacy is satisfied because the class representative and counsel have vigorously 

prosecuted this action and their interests are aligned with those of the class—to obtain the largest 

recovery possible. Carpe, 224 F.R.D. at 458. 

Additionally, Rule 52.08(b)(3) predominance is satisfied because the “single common issue 

. . . is the overriding issue in the litigation.” Elsea, 463 S.W.3d at 422. Here, the central issue of 
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whether FSCB was permitted to charge the class members Multiple NSF Fees is the overriding 

issue and driving force of the litigation and predominates over any individual issues. Superiority 

is satisfied because an agreed resolution with a large payout made directly to class members is 

superior to the costs, risks, and delays of other options for deciding this case and guarantees that 

class members receive a recovery. Thus, all of the requirements to certify the class for judgment 

on the Settlement, after notice and a final approval hearing, are met, and the Court should grant 

preliminary approval, and appoint Plaintiff as Class Representative and Cohen & Malad, LLP; 

Branstetter, Stranch & Jennings, PLLC; Carey Danis & Lowe; and the Johnson Firm as class 

counsel. 

II. The Court should approve the proposed notice plan, set deadlines for opt-outs and 
objections, and set a final approval hearing date in August 2021. 

As part of the preliminary approval order, the Court should also approve the proposed 

forms and manner of notice. The notice constitutes the “best practicable notice” under the 

circumstances and is direct notice to each class member individually. The long form of notice is 

based off of plain-English forms adopted by the Federal Judicial Center and informs the class 

members of all the required information, including (i) the nature of the action; (ii) the class 

definition; (iii) the class claims; (iv) that a class member may enter an appearance through an 

attorney if the member so desires; (v) that the court will exclude from the class any member who 

requests exclusion; (vi) the time and manner for requesting exclusion; and (vii) the binding effect 

of a class judgment on members. The Settlement Administrator will provide the notice and report 

to class counsel who will in turn report to the Court on the effectiveness of the notice plan. The 

notice also provides for the Court to schedule a final approval hearing after class members have 

had a chance to opt-out of, object to, or remain part of the Settlement. 
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CONCLUSION 

The Court should enter the proposed Order Preliminary Approving Class Action 

Settlement, Directing Notice, and Setting Date for Final Approval Hearing in August 2021. 

 
Dated: May 4, 2021    Respectfully submitted, 
 

/s/ John F. Garvey   
John F. Garvey #35879 
CAREY DANIS & LOWE 
8235 Forsyth, Suite 1100 
St. Louis, MO 63105 
Telephone: 314-725-7700 
Facsimile: 314-678-3401 
jrosemergy@careydanis.com 
jgarvey@careydanis.com 

 
Lynn A. Toops * 
COHEN & MALAD, LLP 
One Indiana Square, Suite 1400 
Indianapolis, Indiana 46204 
(317) 636-6481 
ltoops@cohenandmalad.com 
 
J. Gerard Stranch, IV *  
Martin F. Schubert *  
BRANSTETTER, STRANCH &  
JENNINGS, PLLC 
223 Rosa L. Parks Avenue, Suite 200 
Nashville, Tennessee 37203 
Telephone: (615) 254-8801 
gerards@bsjfirm.com martys@bsjfirm.com 
 
Christopher D. Jennings * 
JOHNSON FIRM 
610 President Clinton Avenue, Suite 300 
Little Rock, Arkansas 72201 
Telephone: (501) 372-1300 
chris@yourattorney.com  
 
* Pro Hac Vice applications to be submitted 

Counsel for Plaintiff and the Proposed Class
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